
  

 

168 FERC ¶ 62,082 

UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

FirstLight Hydro Generating Company Project No. 2576-186 

 

 

ORDER MODIFYING AND APPROVING UPDATED SHORELINE MANAGEMENT 

PLAN PURSUANT TO ARTICLE 407 

 

(Issued August 12, 2019) 

 

1. On March 27, 2019, FirstLight Hydro Generating Company (licensee) filed an 

updated shoreline management plan (SMP) for the Housatonic River Hydroelectric 

Project No. 2576.1  The project is located on the Housatonic River in Fairfield, Litchfield 

and New Haven counties, Connecticut, and does not occupy federal lands. 

I. Background 

2. The Housatonic River Project is comprised of five developments, which 

encompass lands located within 3 counties and 14 towns.  The Falls Village and Bulls 

Bridge developments have shoreline uses that are historically related to conservation and 

public recreation, while the Rocky River (Candlewood Lake), Shepaug (Lake Lillinonah) 

and Stevenson (Lake Zoar) developments have substantial shoreline residential 

development.  Most of the land within the project boundary at each of the developments 

is owned by the licensee, with the exception of Lake Zoar. 

3. Article 407 of the license required the licensee to file a SMP with the Commission 

that provides for safe public access, conservation of environmental resources, and 

shoreline/riverfront development consistent with project and non-project needs and 

demands.  The SMP was to include: (1) the purpose and scope of the plan; (2) how the 

plan was prepared; (3) the licensee’s policies and guidelines on shoreline use; (4) any 

special management measures (e.g., adopt-a-shoreline program); (5) a description of how 

the plan will be implemented (including guidance for prospective applicants for non-

project uses of project lands, the licensee’s review process, and plan for monitoring 

activities); (6) the identification of a vegetated buffer zone; (7) maps of, and provisions 

for re-vegetating disturbed licensee-owned lands with re-vegetation potential; (8) a public 

education component; (9) procedures to maintain access for adjacent landowners; (10) 

                                              
1  Order Issuing New License (107 FERC ¶ 61,305), issued June 23, 2004. 
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provisions for identifying opportunities to provide conservation easements; (11) a 

provision to share existing digital mapping data; (12) an inventory of existing shoreline 

facilities; (13) an inventory of aesthetic resources; (14) erosion control measures; (15) 

conservation restrictions for licensee-owned lands within the project boundary not 

already dedicated to open space; (16) a feasibility report on conserving critical project 

lands; (17) a discussion of local zoning and land use regulations; (18) a schedule and 

process for reviewing and updating the SMP every six years; and (19) the identification 

of land that could be used as staging areas for patrol and water quality monitoring 

activities. 

4. The plan was to be developed in consultation with the U.S. Fish and Wildlife 

Service (FWS), National Park Service, Connecticut Department of Environmental 

Protection (CTDEEP), Housatonic Environmental Action League, Housatonic Valley 

Council of Elected Officials, Housatonic Valley Association, Appalachian Trail 

Conference, Appalachian Mountain Club, Housatonic River Commission, Adirondack 

Mountain Club, American Whitewater, Trout Unlimited, Lake Lillinonah Authority, 

Candlewood Lake Authority, and Lake Zoar Authority. 

5. On June 30, 2009, and supplemented on December 4, 2009, and April 20, 2010, 

the licensee filed its SMP, which was subsequently approved.2  Ordering paragraph (B) 

required the licensee to file a non-conforming structure report,3 ordering paragraph (D) 

required the licensee to file a vegetated buffer plan,4 and ordering paragraphs (E) and (G) 

required the licensee to file annual reports on vegetated buffers and seawalls.  Finally, 

ordering paragraph (I) required the licensee to file a report in 2019 that describes its 

consultation process, for its 6-year SMP review, any recommended modifications to the 

SMP, and a plan and schedule for addressing any modifications to the SMP. 

II. Licensee’s Proposal 

6. The original SMP included provisions for the following: (1) fees for commercial 

non-project uses, but no fees for non-commercial non-project uses; (2) establishing and 

                                              
2  Order Modifying and Approving Shoreline Management Plan pursuant to 

Article 407 (142 FERC ¶ 62,256), issued March 27, 2013. 

3 Order Approving Non-Conforming Structure Report (151 FERC ¶ 62,201), 

issued June 22, 2015 – Rocky River.  Order Approving Non-Conforming Structure 

Report (157 FERC ¶ 62,195), issued December 14, 2016 – Shepaug, Falls Village, and 

Bulls Bridge.  Order Approving Non-Conforming Structure Report (165 FERC ¶ 62,121), 

issued November 27, 2018 – Stevenson. 

4 Order Approving, In Part, Vegetated Buffer Plan (149 FERC ¶ 62,112), issued 

November 17, 2014. 
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protecting vegetated buffer zones and an associated vegetated buffer education program; 

(3) limiting boat traffic and enhancing public safety on project lakes; (4) conserving 

undeveloped shoreline lands; (5) regulating shoreline vegetation removal, derelict docks, 

boat moorings, swim areas, stormwater systems, fire hydrants, pump-out stations, 

motorized vehicles, and seawalls; (6) convening a lake advisory committee and river 

advisory committee (Advisory Committees) to help implement the SMP; (7) enforcement 

of the SMP and an appeals process; (8) an education program for the public, contractors, 

and real estate brokers; and (9) a publicly-available Geographic Information System 

(GIS) for shoreline permits. The SMP also included: (1) a land-use agreement between 

the licensee and several local municipalities for the purpose of applying local wetland, 

zoning, building, and health permit standards to non-project uses of project lands and 

waters; (2) boat dock guidelines that would apply to new or modified residential and 

commercial docks; and (3) maps of the shoreline, including shoreline designations (i.e., 

commercial, conservation, developed recreation, privately-owned undeveloped, project 

operations, and residential). 

7. As part of its 6-year review process, and partially in response to stakeholder 

comments, the licensee has substantially altered the format of the revised SMP and is 

proposing several foundational changes to the SMP.  The licensee states that its updated 

SMP is intended to simplify and clarify its shoreline management and permitting 

procedures at the project.  Some of the major changes to the SMP are as follows:  

(1) moving the SMP Definitions section to Appendix B, and adding several terms to the 

glossary; (2) expanding its Shoreline Permit Guidelines in Appendix C; (3) expanding its 

Enforcement Guidelines in Appendix E, including increases to its Enforcement Fee 

Schedule; (4) expanding the Administrative Fee Schedule and moving it to Appendix F; 

(5) defining the roles and responsibilities of stakeholders in Appendix G, as well as 

changing the frequency of Advisory Committee meetings; (6) changing the vegetated 

buffer requirements; (7) removing the Boat Overcrowding and Land Conservation 

Program sections;5 (8) changing its data policy; (9) changing its annual reporting 

requirements; and (10) introducing the concept of Limited Activity Uses and Significant 

Activity Uses. 

III. Agency Consultation and Public Notice 

8. Article 407 required the SMP to include a schedule and process for reviewing and 

updating the SMP every six years.  The approved SMP requires the licensee to consult 

                                              
5 The Boat Overcrowding and Land Conservation Program sections of the 2013 

SMP were removed because they have been superseded by the Order Approving Boat 

Overcrowding Plan (149 FERC ¶ 62,123), issued November 20, 2014, and the Order 

Modifying and Approving Easement and Conservation Restriction Plan (149 FERC ¶ 

62,159), issued December 4, 2014. 
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with local stakeholders, including municipalities, Lake Authorities, and state and federal 

agencies, including holding at least one noticed public hearing, prior to updating the 

SMP.  Beginning in December 2018, the licensee initiated discussions with stakeholders 

to update the SMP, and on December 17, 2018, it distributed a draft updated SMP to 

stakeholders and posted the draft on its website for review.  On February 19, 2019, the 

licensee convened meetings of the Advisory Committees, and on February 27, 2019, the 

licensee held a public hearing on the updated SMP.  The licensee accepted comments by 

mail and email until March 20, 2019.  The licensee’s updated SMP filing includes 

minutes and a summary from the meetings of the Advisory Committees, as well as 

minutes from the public hearing.  The filing also includes consultation summary table, 

including the licensee’s responses to comments, for the public hearing and any written 

responses it received.6  As a result of its stakeholder consultation efforts, the licensee 

adequately responded to numerous comments on the draft updated SMP, and the licensee 

made several changes from the draft to the filed updated SMP, including the following: 

(1) many minor modifications and clarifications to the SMP text; (2) updating the SMP 

every six years instead of ten, as originally proposed; (3) agreeing to not raise its 

administrative fees for at least six years, (4) changing the riparian vegetated buffer 

requirement sizes and installation times; (5) clarifying its data control policies; 

(6) agreeing to hold annual meetings of the Advisory Committees; and (7) proposing a 

simplified annual reporting requirement. 

9. On April 15, 2019, the Commission issued a public notice of the updated SMP, 

establishing May 15, 2019, as the deadline to file comments, motions to intervene, and 

protests regarding the revised SMP.  Comments on the updated SMP were received from 

Robert Stryker and the Candlewood Lake Authority.7  The licensee responded to Robert 

Stryker’s comments on June 12, 2019, and responded to the Candlewood Lake 

Authority’s comments on May 17, 2019.  These comments will be further addressed 

below. 

                                              
6 The licensee received oral or written comments from Phyllis Schaer, Roseann 

DiMatteo, Carolyn Rowan, Robert Stryker, Ellen Cavallo, Mark Howarth, Kenneth 

Gucker, Gary Marsillio, Paul Szymanski, Steve Paduano, Mark Rogg (Echo Bay Marina), 

Peter Young, Louise Clark, the Town of New Fairfield, the Housatonic Valley 

Association, the Candlewood Lake Authority (multiple iterations of comments were 

received), the FWS, the National Park Service, the Connecticut State Historic 

Preservation Office, and the CTDEEP. 

7 The CTDEEP Fisheries Division also filed comments on March 27, 2019, but in 

a follow-up letter dated March 28, 2019 (which was filed by the licensee on 

March 29, 2019), the CTDEEP clarified that its concerns had been addressed by the 

licensee’s updated SMP filing. 
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IV. Discussion 

10. Article 407 of the license required the licensee to file a SMP with the Commission 

that provides for safe public access, conservation of environmental resources, and 

shoreline/riverfront development consistent with project and non-project needs and 

demands.  Among other specific provisions, Article 407 required the SMP to provide a 

schedule and process for reviewing and updating the SMP every six years.  This 

provision was also required by ordering paragraph (I) of the 2013 Order, which required 

the licensee to file a report in 2019 that described its consultation process for its 6-year 

SMP review, any recommended modifications to the SMP, and a plan and schedule for 

addressing any modifications to the SMP.  After implementing the original SMP, and 

after consulting a diverse group of stakeholders and making several compromises, the 

licensee now proposes an updated SMP that, although different than the original SMP in 

some ways, is intended to meet the specific requirements of Article 407.   

11. The 2013 Order addresses, in depth, issues related to the licensee’s requirements 

to implement a SMP at the project and the rights of landowners adjacent to the project.  

Specifically, the 2013 Order addresses the issue of third-party deeded rights for lands 

inside the project boundary and the licensee’s authority over shoreline uses inside the 

project boundary.  As we stated in the 2013 Order, neither the SMP nor the approval 

order impact property rights.  The licensee’s ability to administer the SMP is contingent 

on its property rights, which it states it has the adequate rights to do so.  This issue, as 

well as several issues that are still the subject of stakeholder concerns, are discussed 

further below. 

A. Changes to the updated SMP 

12. As noted above, the updated SMP proposes several substantial changes from the 

approved SMP.  Appendix G (Stakeholders and Their Responsibilities) states that the 

licensee would convene meetings of the Lake and River Advisory Committees for the 

first two years after approval of the SMP to determine whether any discussion items from 

the meetings are actionable to implement the SMP.8  The licensee would file the notes, 

agenda, and attendee list with the Commission.  Due to the changes proposed in this SMP 

update, we find it reasonable for the licensee and stakeholders to again meet for the first 

two years to discuss any issues or concerns implementing the SMP.  However, the 

licensee does not propose a schedule for holding the meetings nor filing the meeting 

reports with the Commission.  Thus, ordering paragraph (B), which addresses the 

                                              
8 The original SMP established the Advisory Committees to meet at least once per 

year for the first three years after Commission approval of the SMP, after which the 

licensee would decide whether any further meetings were necessary.  In a letter filed 

January 29, 2016, the licensee proposed to discontinue future meetings of the Advisory 

Committees, which we approved in our September 7, 2016 response letter.   
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licensee’s general SMP annual report, includes requirements for filing the Advisory 

Committees component of the annual report by March 27 of each of the first two years 

following approval of the updated SMP. 

13. Section XI (Shoreline and Land Use Standards and Guidelines), subsection H 

(Vegetated Riparian Buffers) would change the vegetated buffer requirements along the 

project shorelines, including the following general provisions:  (1) existing buffer areas 

cannot be altered without prior licensee authorization; (2) where existing buffers do not 

exist, buffer enhancement would be required as a condition of any new or modified 

shoreline and land uses; and (3) specific buffer guidelines are included in the SMP and 

the buffer depth is dependent on the adjacent shoreline land use designation.  This 

presents a strategy shift from the original SMP, which in general required buffers to be 

installed within five years of an ownership change to adjacent shoreline parcels.  Along 

with the provisions of Section XII (Vegetated Riparian Buffer Education Program), 

which includes provisions for shoreline education workshops, a shoreline management 

manual,9 etc., the updated SMP’s vegetated buffer provisions meet the original intent of 

Article 407, and should be effective at protecting and improving shoreline buffers at the 

project.  Additionally, it would be simpler and more reasonable for the licensee to require 

compliant buffers whenever a new permit is required rather than linking buffer 

installation to property sales on lands adjacent to the project, which has proved difficult 

for the licensee to track over time. 

14. The updated SMP also introduces a new concept in Section X (Shoreline and Land 

Use Categories) that differentiates between Limited Activity Uses and Significant 

Activity Uses.  Limited Activity Uses have been determined by the licensee to have a 

minimal potential to impact project resources, and include repairs, modifications to 

existing uses, and new uses that would have minimal impacts to project lands (e.g., 

shoreline stabilization, docks, walkways, seating areas, small retaining walls, etc.).  

Significant Activity Uses have been determined by the licensee to have the potential to 

impact project resources, and include the types of shoreline uses beyond those defined by 

Limited Activity Uses (e.g., large retaining walls, vehicular access paths, patios, decks, 

gazebos, etc.).  Both Limited and Significant Activity Uses are further defined in 

Shoreline and Land Use Table in Appendix C (Shoreline Permit Guidelines), including 

rules and guidelines for types, sizes, etc., of such uses.  The proposed SMP update would 

allow the licensee to permit such uses, some of which are beyond the scope those uses 

defined in Article 413 (i.e., the standard land use article), without prior Commission 

approval, but under the specific Guidelines laid out in Appendix C.  Any Significant 

Activity Uses would be reported to stakeholders and the Commission in the general SMP 

                                              
9 The shoreline management manual was filed by the licensee to meet the 

requirements of ordering paragraph (D) of the 2013 Order, and was approved by the 2014 

Order, noted above. 
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annual report, which is further discussed below.  Because the licensee has determined 

that such uses would not likely affect project resources and are consistent with past 

shoreline development at the project, and would only be permitted if they did not unduly 

restrict public access to project lands, we find the concept and associated guidelines for 

Limited and Significant Activity Uses to be a reasonable change to the updated SMP.  

Also, when coupled with the new vegetated buffer provisions discussed above, should 

strike an appropriate balance between protecting project resources while allowing 

reasonable access to the project by shoreline neighbors. 

B. Candlewood Lake Authority’s comments 

15. The Candlewood Lake Authority was actively involved in consulting with the 

licensee regarding the updated SMP.  As noted in the licensee’s filing and above, the 

Candlewood Lake Authority attended several meetings and submitted several iterations 

of written comments on the SMP.  As a result of these and other comments, the licensee 

made several changes since the first draft of its updated SMP.  The Candlewood Lake 

Authority acknowledged these changes and thanked the licensee for adopting several of 

its suggestions, including the following:  (1) adding an annual report on significant 

activity uses; (2) reinstating the 6-year SMP review process; (3) increasing the minimum 

vegetated buffer land cover requirements; and (4) moving several appendices into the 

main text of the SMP.  In turn, the licensee acknowledged and thanked the Candlewood 

Lake Authority for its active participation in the SMP update process.  In addition to 

making several changes to the updated SMP, the licensee also provided responses to the 

Candlewood Lake Authority’s and other stakeholders’ individual comments in its filing.  

Despite the changes to the SMP from the draft to the licensee’s filing, the Candlewood 

Lake Authority believes that several deficiencies remain in the updated SMP and requests 

the following changes:  (1) the licensee has too much ability to make changes to shoreline 

policies (i.e., Appendices C, E, F, and G)10 without appropriate stakeholder and/or 

Commission review; (2) the updated SMP should state that the licensee will not charge 

annual use or registration fees for the remainder of the license; (3) the licensee’s data 

sharing policy should be expanded; and (4) the licensee’s proposed annual report should 

include information on all vegetated buffer installations (including both Limited and 

Significant Activities). 

1. SMP changes and Commission review 

16. Section V(a) of the updated SMP states that the Commission’s approval of the 

updated SMP would allow the licensee to update the Exhibits, Guidelines, and 

Appendices referenced in the SMP, and that updates would be noticed on the 

                                              
10 These appendices are titled as follows:  Appendix C (Shoreline Permit 

Guidelines), Appendix E (Enforcement Guidelines), Appendix F (Administrative Fee 

Schedule), and Appendix G (Stakeholders and Their Responsibilities). 
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Commission’s docket and made available to the public on the licensee’s website.  

Section V(c) states that the licensee reserves the right to revise the Shoreline Designation 

Maps, Shoreline Management Plan Definitions, Shoreline Permit Guidelines, Shoreline 

Management Manual and Enforcement Guidelines, and Shoreline Management Plan 

History without stakeholder review or input.  The Candlewood Lake Authority is 

concerned that important aspects of the SMP (i.e., Appendices C, E, F, and G) should not 

be freely updated without stakeholder comment and Commission approval, and it points 

out that sections V(a) and V(c) may conflict with one another (i.e., V(a) references all 

Exhibits, Guidelines, and Appendices whereas V(c) names some of these specific 

sections).  In response, the licensee states that the generalized statements in Section V(a) 

are more clearly defined in Section V(c), and that the SMP does not otherwise require 

modification due to the Candlewood Lake Authority’s concerns.  The licensee clarified 

that the definitions of Significant and Limited Activity Uses (i.e., Appendix C) was 

included in four subsections of Section X of the SMP; and the Administrative Fee 

Schedule (i.e., Appendix F) is fixed for the next six years in Section XIII of the SMP, but 

notes that it has reserved its legal rights to impose additional fees in the future. 

17. We appreciate the Candlewood Lake Authority’s efforts to ensure the SMP is clear 

and unambiguous.  Similarly, we appreciate the licensee’s clarification that it provided.  

We will not require the SMP to be modified with regards to which appendices may be 

modified without stakeholder comment.  However, based on this discussion and for the 

sake of clarity, we will state our interpretation of the licensee’s responsibilities for 

updating the SMP and its various provisions.  Section V(a) states that the licensee would 

continue to update the Exhibits, Guidelines, and Appendices and that updates would be 

“noticed on the FERC docket and made available to the public on FirstLight’s website”.  

Section V(c) states that the licensee may revise various guidelines and sections without 

stakeholder review and input.  Although the licensee may make changes to its Exhibits, 

Guidelines, and Appendices without stakeholder review and/or Commission approval, we 

expect that any such changes would be relatively minor, would not run contrary to 

existing policies and commitments in the SMP, and would not be expected to be 

controversial among the project stakeholders.  Instead, the licensee may make minor 

changes to its definitions, guidelines, etc., that respond to new or unanticipated issues, or 

would otherwise add clarity to the updated SMP as approved.  We note that ordering 

paragraph (C) reserves the Commission’s right to require changes to the SMP, and 

similarly, Article 413(b) states that, “the licensee may, among other things, establish a 

program for issuing permits for the specified types of use and occupancy of project lands 

and waters, which may be subject to the payment of a reasonable fee to cover the 

licensee's costs of administering the permit program.  The Commission reserves the right 

to require the licensee to file a description of the standards, guidelines, and procedures for 

implementing this paragraph (b) and to require modification of those standards, 

guidelines, or procedures.”  These provisions give the Commission adequate authority to 

require changes to the SMP and its exhibits if necessary. 
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2. Use and enforcement Fees 

18. Section XIII (FirstLight Application Submittal and Review Fees) of the updated 

SMP sets forth the licensee’s policies for charging fees for shoreline uses within the 

project boundary, and references Appendix F (Administrative Fee Schedule), which is 

fixed for the 6-year term of this SMP update.  In general, the licensee proposes to charge 

one-time fees starting at $150 for a variety of shoreline uses, with each additional use 

having the potential to increase the total fee paid to the licensee before acquiring a 

permit.  No fees would be charged for most activities where the proponent has a deeded 

right, or for registration of historical uses, maintenance activities, immediate removal of 

trees or debris, etc., and no annual fees are proposed for this 6-year term of the SMP.   

19. The Candlewood Lake Authority expressed several concerns with the fee 

schedule, including that the fee schedule itself is contained in an Appendix and may 

potentially be altered by the licensee.  In response, the licensee reiterates that the fee 

schedule would be fixed for the 6-year SMP update term.  Additionally, the Candlewood 

Lake Authority is concerned that the SMP does not specifically state that the licensee 

cannot charge annual use fees in the future (i.e., for the remainder of the license).   In 

response, the licensee reiterates that the updated SMP clearly sets forth the fee schedule 

for the upcoming 6-year term, and also states that individuals with deeded rights would 

not be charged a fee to exercise those rights.  As acknowledged by the Candlewood Lake 

Authority, the licensee has the authority under Article 413 of the license to “establish a 

program for issuing permits for the specified types of use and occupancy of project lands 

and waters, which may be subject to the payment of a reasonable fee to cover the 

licensee's costs of administering the permit program.”  Even given this authority, the 

licensee has agreed to fix its fee schedule for the 6-year term of this SMP update.  

Additionally, the licensee has opted to charge one-time fees instead of ongoing, annual 

fees for the upcoming 6-year term of the SMP.  We note that such annual use fees (which 

are not required at this project) for shoreline uses are common at other hydroelectric 

projects across the United States.  As such, we do not find it appropriate to limit the 

licensee’s ability to consider such annual fees in the future, especially when none are 

being proposed at this time.  

20. Appendix E (Enforcement Guidelines) sets forth the licensee’s policies and 

practices for enforcing the provisions of the updated SMP as well as a fee schedule for 

administering its enforcement provisions.   The Candlewood Lake Authority is concerned 

that Appendix E could be unilaterally changed by the licensee over time and that the 

provisions should include a 90-day compliance window for residents to acquire permits 

before being charged substantial amounts of money to comply, especially given that 

some residents may not be aware they are not complying with the SMP.  In response, the 

licensee states its disagreement with the concept that it should delay for 90 days such 

enforcement fines, noting that these activities could represent illegal trespass or 

environmental impacts.  Additionally, the licensee states that it provides education and 
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outreach on the permit process to the public, professionals, and others, and that a 

neighbor’s lack of SMP knowledge is not a reasonable justification for delaying 

enforcement.  Although we will not require the licensee to modify its Enforcement 

Guidelines at this time to include a specific compliance window, we would expect the 

licensee to act in a reasonable, context-specific manner regarding shoreline enforcement 

actions taken against its neighbors, and that any enforcement fees would be 

commensurate with the severity of the offense and associated environmental damage.  

Additionally, we note that these Enforcement Guidelines may be changed in the future 

without stakeholder input, as stated above, but that such changes would be subject to 

Commission approval and thus would not be unilateral.  Finally, we remind the licensee 

and Candlewood Lake Authority that Article 407(a) addresses the licensee’s 

responsibilities regarding the permitting of non-project uses of project lands, which 

states, “If a permitted use and occupancy violates any condition this article or any other 

condition imposed by the licensee for protection and enhancement of the project's scenic, 

recreational, or other environmental values, or if a covenant of a conveyance made under 

the authority of this article is violated, the licensee shall take any lawful action necessary 

to correct the violation.” 

3. Data sharing policies 

21. Item (f) of Article 407 required the original SMP to include a provision to share 

existing digital mapping data upon request.  Thus, the original SMP stated that the 

licensee would develop a GIS for tracking shoreline activities and permits and would 

make digital mapping data available to the municipalities, Lake Authorities, and other 

governments upon request.  In response to concerns from the Candlewood Lake 

Authority, the licensee and Commission staff exchanged correspondence about the 

licensee’s digital mapping data in 2016 and 2017.11  Our May 15, 2017 letter summarized 

the licensee’s data sharing policies (i.e., differentiating the GIS data that is publicly 

available, the licensee’s data that is shared with stakeholders upon request, and 

proprietary data that is not shared), did not require the licensee to make all available GIS 

data publicly available, and found the licensee’s reasons to be adequate for keeping some 

data as proprietary. 

22. Section XVI (Digital and Hard Copy Data Policy) of the proposed SMP update 

states, “FirstLight developed and maintains a digital and hard file system for tracking 

shoreline activities and authorizations.  FirstLight does not have any obligation to release 

any permit, license, lease, agreement or any other company information to the public. 

                                              
11 On December 3, 2015, the Candlewood Lake Authority filed comments that, 

among other things, expressed concern that the licensee is not willing to share its GIS 

mapping data.  In our September 7, 2016 letter, we required the licensee to file a 

summary report resolving the data sharing issue.  On January 4, 2017, the licensee filed 

its GIS summary report, which we acknowledged in our May 15, 2017 letter. 
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Any data that FirstLight has determined is accessible to the public may be posted on the 

FirstLight’s website.  FirstLight will review individual written requests for specific 

information associated with specific projects and determine at its sole discretion if and 

how the data will be provided.”  The Candlewood Lake Authority requests that portions 

of this text be changed to be more collaborative while still supporting the licensee’s 

privacy concerns (i.e., that certain data, should it not impact privacy concerns, be shared 

with stakeholders).  Although we will not require the text of the SMP to be changed, we 

agree with the Candlewood Lake Authority that the licensee should share digital data that 

does not infringe on its privacy.  This issue has been well discussed in the past, as noted 

above.  The licensee’s summary report filed January 4, 2017, and the Commission’s 

May 15, 2017 response, still stand as-is and should govern the specifics of the licensee’s 

data sharing in the future.   

4. Annual reporting 

23. Ordering paragraph (E) of the 2013 Order requires the licensee to file an annual 

report detailing its progress implementing its vegetated buffer rules and ordering 

paragraph (G) requires the licensee to file an annual report for seawalls and its progress 

towards increasing pump-out facilities at the project.  The 2013 Order required the buffer 

annual report to ensure that buffers were installed consistent with the intent of Article 407 

because the SMP did not specify exactly how shoreline buffers would be installed and the 

CTDEEP questioned the licensee’s decision-making criteria for buffer installation.  Our 

September 7, 2016 letter approved the licensee’s request to discontinue future pump-out 

requirements due to the licensee’s actions that alleviated this stakeholder concern. 

24. The licensee has filed vegetated buffer and seawall reports, as required, during the 

original 6-year SMP term.  The content and adequacy of the licensee’s vegetated buffer 

reports has been questioned by certain stakeholders, including the Candlewood Lake 

Authority, during this term.  The most recent report was filed on June 15, 2018, and was 

acknowledged by Commission staff in a letter dated September 11, 2018.12  In our 2018 

letter responding to the vegetated buffer report, we noted “The types of information and 

level of detail provided in your buffer reports has changed numerous times since the 

origin of the requirement in 2013.  The adequacy of information has also been the subject 

of controversy between you and some stakeholders several times in that period … and we 

find that the 2017 vegetated buffer report does not provide any specific information to 

indicate your progress towards meeting the vegetated buffer requirements.… The 

Commission has reserved the right to make changes in the future to the buffer provisions 

in the SMP based on the results of the annual reports, and we still retain that right.  But at 

this time, we will reserve any judgement or changes to the SMP until after you and the 

                                              
12 Since filing the updated SMP, the licensee filed on July 12, 2019, its annual 

vegetated buffer and seawall annual reports. 
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stakeholders holistically review the SMP during the upcoming 6-year update.”  Thus, we 

are taking up the issue here.  

25. In Section XVII (Reporting) of its updated SMP, the licensee proposes to provide 

annual reports for 30-day written consultation with stakeholders on the Significant 

Activity Uses that have been completed and inspected in the previous calendar year.  The 

reports would contain a photo and description of the activities completed.  Section XI 

(Shoreline and Land Use Standards and Guidelines) also states that waivers of shoreline 

stabilization requirements would be included in its annual report.  The Candlewood Lake 

Authority requests that, in addition to these components of the annual report, the licensee 

also contain information on all vegetated buffers, including those triggered by both 

Limited and Significant Activity Uses.  It states that the information in the previous 

reports has been valuable as it participates in vegetated buffer education efforts around 

Candlewood Lake.  In response, the licensee disagrees with the Candlewood Lake 

Authority’s suggestion and states its belief that enhancements in vegetated buffer 

education through the revision and updating of the Shoreline Management Manual and 

the proposed Significant Activity Use reporting is adequate for the future.  Additionally, 

the licensee believes that the proposed report would provide information on the 

preservation of existing buffers and establishment of new buffers at all the impoundments 

over time. 

26. The history of vegetated buffers at the project has been complicated in recent 

years.  The licensee has attempted different strategies to meet the intent of Article 407’s 

requirements to identify a vegetated buffer zone as well as re-vegetate disturbed licensee-

owned lands.  The licensee has made significant efforts to find a solution for preserving 

and re-establishing vegetated buffers on project lands, which is complicated by the heavy 

residential uses around Candlewood Lake, and to a lesser extent, around Lakes Lillinonah 

and Zoar.  As noted above, the vegetated buffer annual requirement was required due to 

the lack of specificity and clarity about how shoreline buffers would be installed.  Now in 

the updated SMP, the licensee is proposing clear, specific, and enforceable provisions for 

when vegetated buffers would be required around the lakes’ shorelines.  Additionally, the 

Shoreline Management Manual, which was required and created in response to our 2013 

Order’s concerns over vegetated buffers, provides adequate guidelines for vegetated 

buffer installations at the project.  For these reasons, we do not find it necessary to 

modify the licensee’s proposed annual reporting requirements to include extra 

information on vegetated buffers.  The licensee is expected to comply with all the 

requirements of the SMP, including the vegetated buffer provisions. 

C. Robert Stryker’s comments  

27. Mr. Stryker requests the licensee to make changes to the SMP that clarify that the 

licensee does not have the right to regulate, permit, enforce, etc., on lands privately 

owned by a third-party within the project boundary.  The licensee objects to Mr. Stryker’s 

suggested changes.  The licensee agrees with Mr. Stryker that property rights within the 
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project boundary are governed by state law and that the SMP does not by itself alter any 

existing property rights, but states that it holds the necessary rights to operate the project 

whether by fee simple ownership or flood easement rights.  Thus, the licensee believes 

that it has the authority to permit all non-project shoreline uses on its fee-owned lands 

and the authority to permit all non-project shoreline uses on flood easement lands if those 

uses could materially interfere with its flood rights. 

28. Standard license Article 5 requires a licensee to acquire and retain the property 

interests necessary to carry out project operations.  These may be obtained through 

easement, fee title, leases, or other types of conveyances, or if necessary, by federal 

eminent domain pursuant to Section 21 of the Federal Power Act.  The instruments of 

conveyance define the extent of the licensee’s rights, and the inclusion of lands within a 

project boundary does not itself create or alter property rights.  If a third-party believes 

that a licensee is asserting authority beyond that granted by an easement or other property 

right, such a dispute can be resolved between that party and the licensee in a property law 

action in a court of appropriate jurisdiction.  These issues over land ownership, and the 

Commission’s lack of jurisdiction over property rights, were discussed in the 2013 Order.  

Although we note that the concepts proposed by Mr. Stryker (i.e., disputes over land 

ownership are defined by specific property rights and are not within the Commission’s 

jurisdiction) are correct, we do not have the jurisdiction to determine whether or not Mr. 

Stryker’s contention is true that the SMP’s provisions do not apply to private properties 

inside the project boundary owned by third-parties (but that are subject to the licensee’s 

flowage easements).  For all of these reasons, we will not require changes to the text of 

the SMP regarding specific property rights, which are outside of the Commission’s 

jurisdiction.   

V. Conclusion 

29. Like the previously approved SMP, the updated SMP fulfills the requirements of 

Article 407 and would serve as a comprehensive guide for managing project shoreline 

lands in a manner consistent with license requirements and project purposes.  The SMP 

would help ensure that future shoreline development is consistent with the protection and 

enhancement of environmental, scenic, cultural, and recreational values, without 

impeding the continued safe and reliable production of hydroelectric power at the project.  

For these reasons, the updated SMP should be approved with the modifications noted 

above.  The proposed 6-year interval for monitoring the SMP would allow for the SMP to 

be periodically evaluated by the licensee and stakeholders and, if necessary, updated in 

the future.  Ordering paragraph (D) sets the due date for filing this 6-year update report. 

The Director orders:  

(A) FirstLight Hydro Generating Company’s updated shoreline management 

plan, filed March 27, 2019, for the Housatonic River Hydroelectric Project No. 2576 

pursuant to Article 407, as modified by paragraphs (B) through (D) below, is approved. 

20190812-3031 FERC PDF (Unofficial) 08/12/2019



Project No. 2576-186 - 14 - 

 (B) By March 27 of each year, the licensee must file with the Commission a 

report on the Significant Activity Uses (including a photograph and description) that have 

been completed and inspected, as well as any waivers of shoreline stabilization 

requirements that have been granted, in the previous calendar year.  For the first two 

years (i.e., the 2020 and 2021 reports) following approval of the shoreline management 

plan (SMP), the licensee must also include in its report the River and Lake Advisory 

Committees meeting summaries (i.e., the notes, agenda, attendee list, and determination 

of whether any discussion items require changes to the SMP).  Prior to filing each annual 

report, the licensee must provide a draft copy to the stakeholders identified in 

Appendix G of the SMP for a 30-day comment period.  The report must include specific 

descriptions of how stakeholder comments were incorporated in the report or reasons 

why such comments were not incorporated. 

 (C) Based on the annual reports required in paragraph (B), above, and the 

contents of any future changes to the exhibits and appendices that may be filed by the 

licensee, the Commission reserves the right to require changes to the shoreline 

management plan. 

(D) As part of its next proposed 6-year review process for the shoreline 

management plan (SMP), as described in Section IV and Appendix G of the SMP, the 

licensee must file, by March 27, 2025, a report describing its consultation process, any 

recommended modifications to the SMP, and its plan and schedule for addressing any 

modifications. 

 (E) This order constitutes final agency action.  Any party may file a request for 

rehearing of this order within 30 days from the date of its issuance, as provided in 

section 313(a) of the Federal Power Act, 16 U.S.C. § 825l (2012), and the Commission’s 

regulations at 18 C.F.R. § 385.713 (2018).  The filing of a request for rehearing does not 

operate as a stay of the effective date of this order, or of any other date specified in this 

order.  The licensee’s failure to file a request for rehearing shall constitute acceptance of 

this order. 

 

 

 

 

Robert J. Fletcher 

Land Resources Branch 

Division of Hydropower Administration 

    and Compliance 

20190812-3031 FERC PDF (Unofficial) 08/12/2019



Document Content(s)

p-2576-186 (1) order.DOCX.............................................1-14

20190812-3031 FERC PDF (Unofficial) 08/12/2019


	p-2576-186 (1) order.DOCX
	Document Content(s)

